ENTRY AND TESTING AGREEMENT
THIS AGREEMENT (“Agreement”) is made and entered into as of the ____day of ________, 2021, by and between _____________, a ______________ (“Licensee”) and TowerCo 2013 LLC, (“TowerCo”) concerning certain real properties leased by TowerCo upon which are situated communications towers (“Towers”) owned and operated by TowerCo.  
A. Licensee has an interest in leasing a portion of one of the Towers for use as an antenna site for the receipt and transmission of wireless communication signals; and
B. In order for Licensee to determine the viability and feasibility of one of these Towers as an antenna site, it is necessary for employees, agents or independent contractors of Licensee to enter upon and inspect the Tower and/or temporarily locate communications equipment on the Tower to conduct short term radio propagation tests and to make application with local, state and federal governmental entities for approval of the Tower as a tower or antenna site; and
C. TowerCo and Licensee desire to provide for the entry upon, inspection and/or testing activities, and applications concerning the Tower pursuant to the terms contained in this Agreement.
NOW THEREFORE, in consideration of the mutual promises, covenants, undertakings, and other consideration set forth in this Agreement, TowerCo and Licensee agree as follows:
1. Consent.  TowerCo consents and agrees that Licensee, its employees, agents and independent contractors (“Authorized Parties”) may enter upon the property upon which the Tower is located to conduct and perform some or all of the following activities (“Permitted Activities”); surveys, phase I environmental audits, boundary surveys, radio propagation studies, and such other tests and inspections of the Property which Licensee may deem necessary or advisable.  Licensee agrees to be responsible for any and all costs related to the Permitted Activities, including installation on and operation and removal of equipment on the Tower.
2. Filings.  TowerCo consents and agrees that the Authorized Parties may make and file applications on TowerCo’s behalf to such local, state and federal governmental entities whose approval Licensee may consider necessary or advisable to have the Tower approved as an antenna site, including, but not limited to, governmental approvals for zoning variances, rezoning applications, building permits and wetland permits. TowerCo agrees that an executed copy of this Agreement is as effective as the original.  However, if requested by the Authorized Parties, TowerCo agrees to execute such other and further documents as may be required by the governmental entity in question to evidence TowerCo’s consent to the proposed action.
3. Term. TowerCo agrees that the Authorized Parties may enter upon the property the Tower is located to perform the Permitted Activities upon execution of this Agreement and may have access to the Tower for up to thirty (30) days (“Term”).
4. Removal of Property.  Licensee agrees that it will, upon the conclusion of the Term of this Agreement, remove any equipment installed at the Tower as part of the Permitted Activities, repair any damage to the Tower that was direct result of the Permitted Activities, and will return the Tower to the condition it was in at the commencement of the Permitted Activities normal wear and tear excepted.  In the event any equipment installed on the Tower by Licensee is not timely removed, TowerCo will have the right to remove and store such equipment and Licensee agrees to be responsible for the reasonable costs of such removal and storage.
5. Indemnity.  Except to the extent due to the acts or omissions of TowerCo, Licensee agrees to indemnify, hold harmless and defend TowerCo, its directors, officers, employees, contractors, agents and invitees, from and against any and all claims, actions, damages, liability and expense caused by the act or omission of the Authorized Parties in conducting the Permitted Activities.  Any defense conducted by Licensee of any such claims, actions, damages, liability and expense will be conducted by attorneys chosen by Licensee, and Licensee will be liable for the payment of any and all court costs, expenses of litigation, reasonable attorneys’ fees and any judgment that may be entered therein.
6. Hazardous Materials.  Licensee agrees that it will not use, generate, store or dispose of any Hazardous Material on, under, about or within the property upon which the Tower is located upon is in violation of any law or regulation. TowerCo represents, warrants and agrees (1) that neither TowerCo nor, to TowerCo’s knowledge, any third party has used, generated, stored or disposed of, or permitted the use generation, storage, or disposal of, any Hazardous Material on, under, about or within the property upon which the Tower is located is in violation of any law or regulation, and (2) that TowerCo will not , and will not permit any third party to use, generate, store or dispose of any Hazardous Material on, under, about or within the property upon which the Tower is located is in violation of any law or regulation. TowerCo and Licensee each agree to defend, indemnify, and hold harmless the other and the other’s directors, officers, employees, contractors, and agents against any and all losses, liabilities, claims and/or costs (including reasonable attorneys’ fees and costs) arising from any breach of any representation, warranty or agreement contained in this paragraph.  As used in this paragraph, “Hazardous Material” shall mean petroleum or any petroleum product, asbestos, any substance known by the state in which the Property is located to cause cancer and/or reproductive toxicity, and/or any substance, chemical or waste that is identified as hazardous, toxic, or dangerous in any applicable federal, state, or local law or regulation.
7. Survival.  The indemnifications provided herein shall survive expiration or earlier termination of the Term of this Agreement.
8. Insurance.  During the Term, Licensee, at Licensee’s sole cost and expense, shall procure and maintain on the Tower, comprehensive general liability and property damage insurance with a combined single limit of at least Two Million and 00/100 Dollars ($2,000,000.00) per occurrence.  Such insurance shall insure, on an occurrence basis, against liability of Licensee, its employees, contractors, invitees and agents arising out of or in connection with Licensee’s use of the Tower, all as provided for herein, including contractual liability coverage for liability assumed under this Agreement. TowerCo shall be named as an additional insured on Licensee’s policy.  Licensee shall provide to TowerCo a certificate of insurance evidencing the coverage required by this paragraph upon full execution of this Agreement and prior to accessing the Tower.
9. Governing Law.  The parties agree that the interpretation and construction of this Agreement shall be governed by the laws of the State in which the Tower is located, without regard to such state’s conflict of law provisions.
IN WINESS WHREOF, the parties hereto have executed this Agreement as of the day and year first above written.
TowerCo 2013 LLC
By: 
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Date: 




  

LICENSEE:

___________________________, 

a __________________________
By: 
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Date:






